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EXECUTIVE SUMMARY

The Arizona Coalition Against Domestic Violence implemented the Battered
Mothers’ Testimony Project (BMTP) to explore the lived experiences of battered women
in family court matters when child custody is an issue and domestic violence is present.
Previous studies suggested that battered women do not face a level playing field in the
family court. Discrimination abounds and myths pervade the judicial process. The rights
of the children are not upheld and the victims of violence receive neither protection nor
justice. We hope the report will lead to public discussion of the problems and issues,
create impetus for change, and lay down a roadmap for positive resolution.

Drawing on a similar Massachusetts study, the BMTP surveyed a sample of
women who had participated in a contested custody hearing in Arizona Superior Court
where allegations of domestic violence or child abuse were present. Some participants
were happy with the results of the court hearings and some were not. Even those who
were pleased with the results were often displeased with the process. The study limited
participants to women involved in cases since 1986, the first year that the courts were
mandated by statute to consider domestic violence in custody disputes. The goal was not
to do detailed case investigation but to ascertain trends and phenomena. The similarity of
the 57 stories, a large number for a qualitative study, illustrates the presence of human
rights violations.

The study considered diverse quantitative data in relation to the parties, including
the number of years married, ages of adults and children, genders of children,
comparative races and ethnicities of the parties, educational levels, child support
amounts, and income levels. The study also considered the behavior of the perpetrator
and victim to determine systems of control pre-divorce and post-separation. Finally, the
study considered the impact of having an Order of Protection, having an attorney, using a
custody evaluator, appointing a guardian ad litem, or involving Child Protective Service.
The following points summarize the study’s findings:

e In spite of evidence of violence against the women and/or their children (and with
such violence documented in 63% of the cases) the courts consistently ordered
sole or joint custody to perpetrators in 74% of the cases in Maricopa County and
56% of the cases in the other counties combined.'

e Income level, which was highly skewed towards fathers, seemed to have the most
impact on the ultimate custody decision.

! This finding fits with previous studies showing that fathers win custody in contested custody cases
anywhere from 70-90% of the time (see, e.g., Pierson Sachs 2000, 217; Rosen & Etlin 1996; O’Sullivan
2000; Jaffe et al 2003, 20; Lombardi 2003). Lombardi, a New York sociologist, reviewed information from
1,000 child custody cases. The most frequent pattern she identified was “the penalization of mothers for
bringing these allegations to the court’s attention in the first place (Lombardi 2003, 1).” Other research
studying 300 cases through the U.S. family court system for 10 years found that mothers won in only 10%
of the contested cases.



¢ A mother represented by an attorney was more likely to win custody.
e Having a custody evaluator more likely resulted in the mother losing custody.

e By and large, the systems of control the perpetrator established pre-divorce,
including physical and sexual violence and child abuse, were maintained post-
separation with the added ability to use the court system to abuse the victims.

e Having an order of protection had no impact on the final custody decision;
contrary to Arizona law, the courts simply ignored the documented existence of
domestic violence.

e The courts ignored well-known research and federal standards as 100% of the
victims were ordered to go to mediation or a face-to-face meeting with the abuser.

e A large number of perpetrators had weapons or used alcohol or drugs when with
children.

e Child support orders were inconsistent.

e A large number of judges thought that since the parties were separated, domestic
violence was not a concern.

e In alarge number of cases, unsupervised visits were awarded or the supervisor
was an untrained person such as a family member.

Once completed, the findings were analyzed in relation to state, constitutional and
international human rights laws. For this group of battered mothers, state law was
violated at virtually every turn. Constitutional issues such as due process, equal
protection and the fundamental right of parenting were violated by arbitrary rules and
actual practice. The fundamental precepts of international human rights law were
violated. The children’s rights to a violence-free life and due process in the courts
according to the United Nations Convention on the Rights of the Child were also
violated.

The report concludes with an extensive call for action to policy makers, the legal
community, state government and, most importantly, the public. Though the issues of
domestic violence and child abuse have been debated for decades, the victims continue to
suffer because the system cannot or will not reform itself. Only with pressure from an
educated public that puts meaning to the words “best interest of the child” will these
victims of violence be protected.



INTRODUCTION

DEVELOPMENT, IMPLEMENTATION, AND DISTRIBUTION OF THE STUDY

The Arizona Coalition Against Domestic Violence initiated the Arizona Battered
Mothers’ Testimony Project (BMTP) after Director of Systems Advocacy, Dianne Post,
read an article about a similar project in Wellesley, Massachusetts. The problem was not
new. Post knew from her 20 years as an attorney representing abused women in divorce
and dependency cases that the courts frequently put children at risk by placing them with
abusers. The problem had grown increasingly dangerous as abused women were
cautioned not to report domestic violence or child abuse for fear of losing custody all
together. In one horrific example, Ms. Post assisted a mother who had fled Arizona to
protect herself and her daughter from abuse. After the mother and daughter were captured
in Florida and returned to Arizona, the father’s attorney admitted that the father was
raping the seven-year-old girl, arguing, “isn’t that better than living on the run?"*

AzCADV’s legal hotline received calls complaining about children placed in
dangerous situations and many of AzCADV’s volunteers, committee members, and
workgroup members made similar complaints. Family law attorneys and domestic
violence workers in Arizona were well aware of these dangerous placements. However,
no study had been done to understand the nature and seriousness of the problem in the
state.

When Post presented the Wellesley study to the AzZCADV legal committee, the
members enthusiastically embraced the idea of implementing a similar study. As noted
below, while exploratory in nature, the committee believed that the study would offer
greater insight into the problem of dangerous placements and allow examination of
possible solutions. While the study would involve much work, drawing on the Wellesley
study and survey would save some effort. The BMTP advisory board formed in May
2001.

As noted below, surveys and data analyses took place between January 2002 and
March 2003. The report was finalized in May 2003 for distribution in June 2003. The
report was distributed through three statewide press conferences in the three major cities.
Copies were provided to the Governor’s office, the courts, the legislature, other
organizations, and the public. The report also will be sent to human rights organizations
such as Amnesty International, Human Rights Watch, the CEDAW committee and the
UN Special Rapporteur on Violence Against Women.

BRIEF DESCRIPTION OF SAMPLING AND METHODS

To participate in the study, a woman had to meet several criteria. First, she had to
have been involved in a domestic relations case in Arizona Superior Court since 1986.

2 The answer, of course, is emphatically “No!” When recently contacted, the mother advised that her
daughter, now 20, already has suffered through several pregnancies and abortions. This outcome is no
surprise to experts working in the field.



That year the first statute was passed requiring courts to consider domestic violence as a
factor in custody determinations. Second, the divorce must have involved a contested
custody battle with allegations of domestic violence or child abuse. Third, there must
have been at least one hearing in front of a judge or commissioner.

Participants were recruited through personal contacts, from callers to the legal
advocacy hotline, and from requests to the domestic violence shelters. An ad placed in
the newspaper resulted in no new participants. The first few interviews were completed
with women who had called AzCADV about dangerous placements. The study then
employed snowball sampling, contacting subjects referred by those already interviewed
to obtain the rest of the participants. This technique likely did not identify all potential
subjects but allowed the study to explore the questions at hand.” This technique
especially is appropriate where, as here, one is studying a special population that may be
difficult to locate.”

The study draws on a diverse sample of participants.’ A total of 57 women
participated in the study, forty-two Caucasians, ten Hispanics, two Asian Americans, two
African Americans, and one Native American. Table 1 indicates racial proportions of
women in the sample and for the state.

Table 1. Racial Distribution of Women for Arizona and BMTP Participants

Arizona BMTP

Number of Women 2,569,575 57
Racial/Ethnic Distribution (One Race Alone)

White (Not Hispanic) 64.68% 73.68%
African American 2.93% 3.51%
American Indian 5.09% 1.75%
Asian/Pacific Islander 1.91% 3.51%
Hispanic 24.36% 17.54%

Sources: U.S. Census Summary File 1 (SF 1) and Table DP-1, Profile of General Demographic Characteristics for Arizona, 2000.

As indicated, white women, African American women, and Asian women are over
represented in the sample while Hispanic women and American Indian women are under
represented. Note that we did not expect to have many American Indians in the study
because most obtain their divorces in tribal court.

The sample also represents a broad range of ages. Figure 1 indicates the age
distribution of the participants.

3 Babbie, Earl. The Practice of Social Research, 9™ Edition. Belmont, CA: Wadworth-Thompson Learning,
1999.

* Ibid.

> Demographic information was obtained for all participants. Demographic information for those who
chose to have their identifying information destroyed was included in a summary chart but not in the
database.




