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I.  THE THIRD STRAND: WHY FEMINISTS SHOULD TURN THEIR
ATTENTION TO PRIVATE INTERNATIONAL LAW

Legal reformers working to maximize battered women's safety
must focus on more than the relationship between women and their
batterers. Reformers must also consider how the law treats the
relationship between women and their children when battered
women attempt to find safety. Women's identities are often tied to
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their role as mothers." Consequently, many domestic violence victims
see themselves as mothers first and battered women second, or at
least give great weight to their mothering role. Their relationships
with their children may be more important than their own safety.
Asking these battered women to safeguard themselves at the expense
of their relationship with their children,” or at the expense of their
children’s well being,3 may be asking the impossible.

A braid is being woven with three separate threads of legal
advocacy on behalf of domestic violence victims and their children
that recognizes the importance of this dynamic. One thread has

1. See ELIZABETH M. SCHNEIDER, BATTERED WOMEN & FEMINIST LAWMAKING 149
(2000) (noting women’s complex experiences of motherhood and citing Dorothy
Roberts for the proposition that “motherhood is for many women life’s greatest
joy”); see also Naomi Cahn, The Power of Caretaking, 12 YALE ].L.. & FEMINISM 177, 189-
92 (2000) [hereinafter Cahn, Power of Caretaking] (providing a historical overview of
how women came to be valued for mothering). For a contemporary view of how
social status is achieved through mothering, see MONA HARRINGTON, CARE AND
EQUALITY: INVENTING A NEW FAMILY POLITICS 105 (1999) (discussing Hillary Clinton as
an example of “the remaining power of the idea that women are most admirable,
most virtuous, most worthy of praise when they are fulfilling the supportive role of
wife and mother”). See Cahn, Power of Caretaking, supra, at 195-98 (discussing
women'’s socialization that leads them to “view themselves as mothers, and to make
decisions to support that role”).

2. The importance of a woman’s relationship with her children is a well-
recognized reason why some women do not leave the battering relationship. See
Sarah M. Buel, Fifty Obstacles to Leaving, A.K.A. Why Abuse Victims Stay, 28 COLO. LAw.
19, 20 (1999) (“Fear of losing child custody can immobilize even the most
determined abuse victim. Since batterers know that nothing will devastate the victim
more than seeing her children endangered, they frequently use the threat of
obtaining custody to exact agreements to their liking. Custody litigation becomes yet
another weapon for the abuser, heightening his power and control tactics to further
terrify the victim.”); see also Mayumi Waddy, DVRO: Just a Piece of Paper, 11 ].
CONTEMP. LEGAL ISSUES 81, 84 (2000) (“Parents may fear these allegations will be so
terrible that they will lose custody of their children, a threat their batterers have
often used against them to convince them to stay.”). Linda Gordon also noted that
this reasoning blocked women’s exits from abusive domestic relationships in the late
nineteenth and early twentieth centuries. See Linda Gordon, Women'’s Agency, Social
Control and the Construction of “Rights” by Battered Women, in NEGOTIATING AT THE
MARGINS: THE GENDERED DISCOURSES OF POWER AND RESISTANCE 122, 135 (Sue Fisher
& Kathy Davis eds., 1993) (“The biggest obstacle for most women living with abusive
men was that they did not wish to lose their children; indeed, their motherhood was
for most of them (including many who were categorized as abusive or neglectful
parents) their greatest source of pleasure, self-esteem, and social status. In escaping
they had to find a way simultaneously to earn money and raise children in an
economy of limited jobs for women, little child care, and almost no reliable aid to
single mothers.”).

3. “Some victims believe it is in the children’s best interest to have both parents
in the home, particularly if the abuser does not physically assault the children,” and
some women remain in abusive relationships because their children plead with their
mothers to stay with the fathers. Buel, supra note 2, at 20. See also Mary Ann Dutton,
Understanding Women'’s Responses to Domestic Violence: A Redefinition of Battered Woman
Syndrome, 21 HOFSTRA L. REv. 1191, 1234 (1993) (“While concern for their children
may lead some battered women to leave a relationship that has reached an
intolerable level of abuse, it may lead others to remain, believing that to separate the
children from their father may be detrimental to the children.”).
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culminated in the legal recognition in the United States that
domestic violence harms children. This legal recognition has
materialized quickly over the last fifteen years,' although reformers
have been making the connection between domestic violence and
harm to children for a much longer time." Now virtually every state
acknowledges that domestic violence is relevant to a custody contest
between parents.” The American Law Institute acknowledged the
importance of domestic violence to custody contests in its Principles of
the Law of Family Dissolution: Analysis and Recommendations.” The
National Council of Juvenile and Family Court Judges has proposed a
model state statute that recommends against visitation when it would
threaten the safety of the custodial parent.8 Supervised visitation
centers have increased in number,’ supported by state funding'® and

4. See Naomi R. Cahn, Civil Images of Battered Women: The Impact of Domestic
Violence on Child Custody Decisions, 44 VAND. L. Rgv. 1041, 1090 (1991)
(recommending that “all states should admit evidence of abuse in recognition of its
relevance to the best interest of the child”); Linda R. Keenan, Note, Domestic Violence
and Custody Litigation: The Need for Statutory Reform, 13 HOFSTRA L. REV. 407, 439-40
(1985) (urging statutory adoption of a presumption that domestic abuse is harmful
to children).

5. See Gordon, supra note 2, at 129.

Women'’s rights advocates [in the nineteenth century] also agitated against
wife beating in the context of child-raising discourse. Elizabeth Cady
Stanton . . . summed up a common view when she said that “ the condition of
the child always follows that of the mother.” Mothers of any properly
operating families were not conceived to have interests separate from, let
alone antithetical to, those of their children. Damage to one was damage to
both.
Id.

6. The current situation has developed through both statute and case law. See
PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: ANALYSIS AND RECOMMENDATIONS §
2.13 cmt. ¢ (2002) (observing that approximately “one third of states authorize the
court to order an investigation and report, either by a guardian ad litem or by a
social-service agency, juvenile court, or appropriate private organization”). In
addition, “every state now has case law allowing courts to consider domestic violence
in their custody decisions.” Joan Zorza, Protecting a Battered Woman'’s Whereabouts from
Disclosure, DOMESTIC VIOL. REP., Oct./Nov. 1995, at 3 (citations omitted).

7. PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: ANALYSIS AND
RECOMMENDATIONS (2002); see also Merle H. Weiner, Domestic Violence and Custody:
Importing the American Law Institute’s PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION into
Oregon Law, 35 WILLAMETTE L. REV. 643 (1999).

8. MODEL CODE ON DOMESTIC AND FAM. VIOLENCE § 402 (Nat'l Council of Juv. &
Fam. Ct. Judges 1994).

9. Compare Robert B. Straus, Supervised Visitation and Family Violence, 29 FAM. L.Q.
229, 233-34 (1995) (“There are fifty-six known supervised visitation programs
operating in twenty-eight different states. These statistics probably represent about a
third to one-half of the existing programs. Many of the programs are small, part-
time, and recently opened.”), with Janet R. Johnston & Robert B. Straus, Traumatized
Children in Supervised Visitation: What Do They Need?, 37 FAM. & CONCILIATION CTS. REV.
135, 135 n.1 (1999) (“[M]embership in the Supervised Visitation Network, the
largest)organization of providers, has gone from 70 in 1992 to 430 as of September
1998.7).
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federal funding." The National Commissioners on Uniform State
Laws adopted the Uniform Child Custody Jurisdiction and
Enforcement Act (*UCCJEA”), which explicitly authorizes courts to
assume emergency jurisdiction in a custody action when a parent is
fleeing from domestic violence, thereby improving tremendously
upon the Uniform Child Custody Jurisdiction Act.” Congress has
ordered that the Attorney General study the effect of the Parental
Kidnapping Prevention Act and the UCCJEA in cases where domestic
violence is present.” Somewhat paradoxically, the fact that domestic
violence harms children is also evident in the efforts of child
protective service agencies’ to terminate battered women’s parental
rights for the “failure to protect” their children."

10. See, e.g., JuD. COUNCIL OF CAL., CTR. FOR FAMS., CHILD. AND THE CTS., ACCESS
TO VISITATION GRANT PROGRAM (last visited Oct. 28, 2002), available at
http://www.courtinfo.ca.gov/programs/cfcc/resources/grants/a2v/rfpinfo.htm; see
also STATE OF TEX. VISITATION CTRS. (last updated Dec. 3, 1999), available at
http://www.sbotfam.org/ visitationcenters.pdf.

11. See, e.g., 42 U.S.C. § 669B (2002) (providing grants to states to establish and
administer programs facilitating noncustodial parents’ access to their children,
including supervised visitation); see also U.S. DEP'T OF JUSTICE, OFFICE OF JUSTICE
PROGRAMS, SAFE HAVENS: SUPERVISED VISITATION AND SAFE EXCHANGE GRANT PROGRAM
(2002), available at http:/ /www.ojp.usdoj.gov/vawo/ grants/safehavens/shsvse02.txt.

12. UNIFORM CHILD CUSTODY JURISDICTION AND ENFORCEMENT ACT § 204 (1997).

13. See, e.g., Victims of Trafficking and Violence Protection Act of 2000, Pub. L.
No. 106-386, § 1303(a)-(b), 114 Stat. 1464, 1513 (codified as amended at 22 U.S.C.)
(authorizing $200,000 to conduct the study). See also id. § 131(c). Some courts have
recognized that domestic violence is relevant to determinations of venue. See, e.g.,
E.M. v. MM., 734 N.Y.S.2d 837, 838-39 (N.Y. Fam. Ct. 2001) (rejecting a father’s
change of venue motion for custody and family offense petitions even though the
county where the petitions were filed had “no substantial contacts” with the case
since the petitioner had been in the county for less than one week, and noting that
“the domestic violence factor clearly outweighs the usual factor of witness
convenience and substantial contacts with the original county of residence”).

14. Battered women’s children are sometimes removed from their mothers
because of the mothers’ failure to protect, even though the women often make active
efforts to protect their children. See SCHNEIDER, supra note 1, at 77; see also, e.g., In re
C.JK. & KK., 774 So. 2d 107, 115 (La. 2000) (finding passive abuse because the
children were exposed repeatedly to violence against their mother by their father);
In re JK. & R.T.H., 38 SSW.3d 495, 501 (Mo. Ct. App. 2001) (noting that Battered
Women’s Syndrome, by statute, is a condition that supports termination of the
mother’s rights). In this context, women generally have not done enough to satisfy
authorities that they are trying to end the domestic violence. See generally “ FAILURE
TO PROTECT” WORKING GROUP, Charging Battered Mothers with “Failure to Protect”: Still
Blaming the Victim, 27 FORDHAM URB. L.J. 849 (2000) (suggesting that the societal
awareness that domestic violence harms children has led to more protection for
children, but it has also resulted in a punitive policy towards battered women);
Kristian Miccio, In the Name of Mothers and Children: Deconstructing the Myth of the
Passive Battered Mother and the “Protected Child” in Child Neglect Proceedings, 58 ALB. L.
REv. 1087, 1090 (1995) (criticizing failure-to-protect laws for holding mothers
accountable for failing to stop abuse directed at them); Jeanne A. Fugate, Note,
Who's Failing Whom? A Critical Look at Failure-to-Protect Laws, 76 N.Y.U. L. REv. 272,
287-305 (2001) (acknowledging the gender impact of failure-to-protect laws and
suggesting changes, including the adoption of affirmative defenses and clarification
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The second thread is found in public international law, which in
the past twenty years has focused on the harm domestic violence
causes to both women and children.” General Recommendation No.
19 in 1992 and the United Nations (“U.N.”) Declaration on the
Elimination of Violence Against Women in 1993" sounded a clear

of scope of duty, which would allow for equal expectations based upon gender);
Melissa A. Trepiccione, Note, At the Crossroads of Law and Social Science: Is Charging a
Battered Mother with Failure to Protect her Child an Acceptable Solution when her Child
Witnesses Domestic Violence?, 69 FORDHAM L. REv. 1487, 1516-17 (2001) (arguing that
the removal of children who witness abuse of their victimized mothers is
unacceptable from both a social science viewpoint and a constitutional law
perspective).

In New York City, this practice was recently enjoined by the Eastern District of N.Y. in
In re Nicholson, 181 F. Supp. 2d 182, 184-85 (E.D.N.Y. 2001) (enjoining the practices
of the Administration for Children’s Services (“ACS”) who removed children of
battered mothers for the reason that the “ mothers ‘engaged in’ domestic violence by
being victims of such violence,” and then after returning the children to the mothers
sometimes “ pursue[d] neglect actions against the mothers in Family Court solely on
the ground that they were victims of domestic violence”). As the court stated, " the
government may not penalize a mother, not otherwise unfit, who is battered by her
partner, by separating her from her children; nor may children be separated from
the mother, in effect visiting upon them the sins of their mother’s batterer.” Id. at
188.

15. See generally SCHNEIDER, supra note 1, at 53-54 (stating that “[t]he
development of women’s international human rights is an important example of the
dialectical dimensions of rights claims in envisioning new political possibilities”).

16. See CEDAW General Recommendation No. 19, U.N. HCHR, 11th Sess., at 1,
U.N. Doc. A/47/38 (1992) (stating that domestic violence is a type of discrimination
that prevents women from enjoying equality of rights); Berta Esperanza Hernandez-
Truyol, Sex, Culture & Rights: A Re/Conceptualization of Violence for the Twenty-First
Century, 60 ALB. L. REV. 607, 627 (1997) (arguing that the international community
must change the way it views violence in order to provide women with greater
protections against violence in the twenty-first century). Work on behalf of battered
women at the international level was evident as early as 1980 at the Copenhagen
Conference. “In a resolution on battered women and violence in the family, the
Conference, without a vote, requested the Secretary-General, in co-operation with
the World Health Organization, to prepare a study on the extent and types of
physical, sexual and other forms of abuse in families and institutions and on existing
resources available to address that problem. It urged Member States to establish
adequate family counseling services to assist in the solution of conflicts among family
members, and to consider establishing family courts, staffed wherever possible with
personnel trained in law and in other relevant disciplines.” ANNUAL REVIEW OF
UNITED NATIONS AFFAIRS 1980 273 (William A. Landskron ed., 1981).

17. Declaration on the Elimination of Violence Against Women, G.A. Res.
48/104, UN. GAOR, 48th Sess., UN. Doc. A/48/104 (1993) [hereinafter
Declaration on the Elimination of Violence Against Women] (declaring violence
against women a violation of women'’s rights and noting an urgent need for women
to gain equality of rights). Shortly after that Declaration was issued, there were a
series of other significant events in public international law for domestic violence
victims. See Preliminary Report Submitted by the Special Rapporteur on Violence against
Women, Its Causes and Consequences, Ms. Radhika Coomaraswamy, in accordance with
Commission on Human Rights Resolution 1994/45, U.N. ESCOR, 50th Sess., at 11 32-41,
U.N. Doc. E/CN.4/1995/42 (1994) (detailing important events in international law
for domestic violence victims). These developments include the following: the
appointment of a UN special rapporteur on violence against women, see
Appointment of the U.N. Special Rapporteur on Violence Against Women, Radhika
Coomaraswamy in 1994, Commission on Human Rights Resolution Appointing a
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message that public international law condemns domestic violence
and imposes obligations on states to help combat and end domestic
violence. These types of obligations also arose through regional
agreements like the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence Against Women
(Convention of Belém do Pard).” Scholars, focusing on these
instruments as well as suggesting others, explained how a human
rights perspective could help address violence against women both in
the United States and abroad."

Public international law also recognizes the harm domestic
violence causes to children. For example, the U.N. Convention on
the Rights of the Child requires States Parties to “take all appropriate
legislative, administrative, social and educational measures to protect
the child from all forms of physical or mental violence, injury or
abuse . .. while in the care of parent(s), legal guardian(s) or any
other person who has the care of the child.”” The Committee on the

Special Rapporteur on Violence Against Women, Comm'n H.R. Res. 1994/95,
ESOPR, 1994 Supp. No. 4 at 140, Mar. 11, 1994, reprinted in THE UNITED NATIONS AND
THE ADVANCEMENT OF WOMEN 1945-96, at 492 (1996); and the adoption of the Inter-
American Convention on the Prevention, Punishment and Eradication of Violence
Against Women (Convention of Belém do Pard) by the General Assembly of the
Organization of American States. See Inter-American Convention on the Prevention,
Punishment and Eradication of Violence Against Women, “Convention of Belém do
Para,” June 9, 1994, 33 1.L.M. 1534.

18. See Inter-American Convention on the Prevention, Punishment and
Eradication of Violence Against Women, supra note 17. The United States did not
sign or ratify the Convention, but approximately twenty-three countries have done
so. See also Rhonda Copelon, Violence Against Women: The Potential and Challenge of a
Human Rights Perspective, 1 WOMEN'S HEALTH COLLECTION 114, 116 (g1996)
[hereinafter Copelon, Violence Against Women].

19. Professor Schneider sees this as the center of some “trailblazing work on
battering in the United States,” e.g., “to ‘bring Beijing home.’” See SCHNEIDER, supra
note 1, at 28. See, e.g., Rhonda Copelon, Recognizing the Egregious in the Everyday:
Domestic Violence as Torture, 25 COLUM. HUM. RTS. L. REv. 291 (1994) [hereinafter
Copelon, Recognizing the Egregious]; Hilary Charlesworth, Symposium on Method in
International Law: Feminist Methods in International Law, 93 AM. J. INT'L L. 379 (1999);
Barbara Cochraine Alexander, Note, Convention Against Torture: A Viable Alternative
Legal Remedy for Domestic Violence Victims, 15 AM. U. INT'L L. REv. 895 (2000); Barbara
Stark, Women and Globalization: The Failure and Postmodern Possibilities of International
Law, 33 VAND. J. TRANSNAT’L L. 503 (2000); Merle Weiner, Violence Against Women, in
FamiLy LAw IN THE WORLD COMMUNITY: CASES, MATERIALS, AND PROBLEMS IN
COMPARATIVE AND INTERNATIONAL FAMILY LAW (D. Marianne Blair & Merle H. Weiner
eds., forthcoming 2003) (manuscript on file with author).

20. Convention on the Rights of the Child, G.A. Res. 44/25, UN. GAOR, 44th
Sess., pt. 1, art. 19(1), U.N. Doc. A/44/25 (1989) [hereinafter Convention on the
Rights of the Child]. The Convention on the Rights of the Child states:

Such protective measures should, as appropriate, include effective
procedures for the establishment of social programmes to provide necessary
support for the child and for those who have the care of the child, as well as
for other forms of prevention and for identification, reporting, referral,
investigation, treatment and follow-up instances of child maltreatment
described heretofore, and, as appropriate, for judicial involvement.
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Rights of the Child has spoken to countries specifically about
domestic violence. For instance, the Committee criticized
representatives of Jordan for “‘the lack of adequate measures
taken ... to evaluate and address... domestic violence,’ and
recommended that Jordan study the problem and enact ‘appropriate
follow-up measures.””” The U.N. Declaration on the Elimination of
Violence against Women recognizes that children of domestic
violence victims may need “specialized assistance,” including
treatment and counseling to help promote their “safety and physical
and psychological rehabilitation.”* Similarly, regional organizations,
such as the Council of Europe, have addressed the harm caused to
children by domestic violence.”

Private international law, particularly transnational custody
litigation between a battered woman and her batterer, constitutes the
third thread.” Our interconnected and mobile world gives rise daily

Id. at art. 19(2).

21. RACHEL HODGKIN & PETER NEWELL, IMPLEMENTATION HANDBOOK FOR THE
CONVENTION ON THE RIGHTS OF THE CHILD 240 (1998) (citing Jordan IRCo, Add.21,
paras. 15 and 23). Similarly, one Committee member said the following to a
representative from Burkina Faso: “The Committee considered article 19 of the
Convention, on the topic of domestic violence, of great importance in ensuring the
protection of children from ill-treatment; its provisions were intended to prompt
those in authority in each country to find the most effective ways in their own
societies to break cycles of violence that were often perpetuated from generation to

generation under the cover of tradition and custom.” Id. at 242 (citing Burkina Faso
SR.136, para. 41).

22. Declaration on the Elimination of Violence Against Women, supra note 17, at
art. 4(g).

23. See, e.g., Recommendation No. R(85)4 of the Committee of Ministers to
Member States on Violence in the Family (1985) (adopted by the Committee of
Ministers on Mar. 26 1985, at the 382nd meeting of the Ministers’ Deputies),
available at  http://www.social.coe.int/en/cohesion/fampol/recomm/ family/
R(85)4.htm. The Recommendation states:

Considering that such violence affects in particular children on the one side
and women on the other, though in differing ways; Considering that
children are entitled to special protection by society against any form of
discrimination or oppression and against any abuse of authority in the family
and other institutions [...] Recommends that the governments of member
states: [...] III. With regard to state intervention following acts of violence
in the family: 9. take steps to ensure that, in cases of violence in the family,
the appropriate measures can be quickly taken, even if only provisionally, to
protect the victim and prevent similar incidents from occurring; 10. take
measures to ensure that, in any case resulting from a conflict between a
couple, measures are available for the purpose of protecting the children
against any violence to which the conflict exposes them and which may
seriously harm the development of their personality.
Id.

24. There are other areas of transnational law for which feminist theory on
domestic violence can make a significant difference. For example, there is the
Hague Convention on Protection of Children and Co-operation in Respect of
Intercountry Adoption, which entered into force on May 29, 1993. The Convention
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to these types of disputes in courts around the world. Sometimes
these disputes are governed by domestic law, with courts either
assessing a child’s best interest and considering domestic violence in
that assessment,” or deciding whether to enforce a foreign custody
decree. Domestic violence is relevant to this latter decision because a
domestic court need not defer to a foreign order if the child custody
law of a foreign country violates fundamental principles of human
rights® or if the foreign court did not base its decision on the child’s
best interest.”’ Similarly, the new Hague Convention on Jurisdiction,
Applicable Law, Recognition, Enforcement and Cooperation in
Respect of Parental Responsibility and Measures to Protect Children
states that recognition of a foreign custody order may be refused “if

requires that the adoptive parents be suitable. Id. at art. 5(a). Professor Schneider’s
work with Hedda Nessbaum reminds us that a child can be badly abused when
adopted into an abusive household. Similarly, any relinquishment must be voluntary
under the Hague Adoption Convention. Id. at art. 4(c) (1). Domestic violence might
undermine the voluntary nature of relinquishment for a domestic violence victim.

25. See, e.g., McDermott v. McDermott, 946 P.2d 177 (Nev. 1997) (reversing and
remanding so that the trial court could consider the rebuttable presumption that
sole or joint custody of the child by the perpetrator of the domestic violence is not in
the best interest of the child in custody modification proceeding); Custody of
Vaughn, 664 N.E.2d 434 (Mass. 1996) (remanding so that trial court could make
explicit findings about the effect of violence on the child and the appropriateness of
awarding father primary physical custody and joint legal custody). Cf. In re Heather
A., 60 Cal. Rptr. 2d 315 (Cal. Ct. App. 1996) (finding the juvenile court’s order
removing children from their father’s custody was supported by evidence that the
children were exposed to violence between their father and stepmother).

26. See UNIF. CHILD CUSTODY JURISDICTION AND ENFORCEMENT ACT § 105(c)
(1997), 9 U.L.A. 649 (1999) (“A court of this State need not apply this Act if the
child m)mtody law of a foreign country violates fundamental principles of human
rights.”).

27. See generally RESTATEMENT (SECOND) OF CONFLICT OF LAwS § 90 (1971) (“No
action will be entertained on a foreign cause of action the enforcement of which is
contrary to the strong public policy of the forum.”); see also In re Custody of R, 947
P.2d 745, 761-62 (Wash. Ct. App. 1997) (holding that trial court should have looked
at substantive and procedural law employed by the Muslim Shari’a court when the
Muslim court awarded custody to a batterer father in order to determine if the order
was enforceable in Washington, and in particular whether the foreign court applied
the best interest of child standard or applied a rule of law, evidence, or procedure so
contrary to public policy that confidence in the outcome is undermined); Malik v.
Malik, 638 A.2d 1184, 1186 (Md. Ct. Spec. App. 1994) (holding that a Pakistani
court’s custody determination would not be enforced if it was made without giving
primary consideration to the best interest of the child); Ivaldi v. Ivaldi, 685 A.2d
1319, 1327 (N.]J. 1996) (stating in dicta that the trial court could refuse to enforce a
Moroccan decree if the Moroccan court on remand denies the father procedural
due process or refuses to consider the child’s best interest); Al-Fassi v. Al-Fassi, 433
So. 2d 664, 668 (Fla. Dist. Ct. App. 1983) (stating “ [c]omity must give way to the
interests of the state in exercising parens patriae jurisdiction over the child with the
objective of protecting the recognized best interests of the child” and refusing to
enforce a Bahamian decree where custody was determined based on the risk of the
children becoming “ ‘little Americans’” and losing their royal inheritance); Ali v. Ali,
652 A.2d 253, 262 (N.J. Super. Ct. Ch. Div. 1994) (refusing to enforce decree of a
Shari’a court that did not apply best interests of the child standard and that failed to
give notice of the proceeding to the mother).
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such recognition is manifestly contrary to public policy of the
requested State, taking into account the best interests of the child.”*
While the United States has not yet ratified the Hague Convention on
Jurisdiction, individuals in the State Department hope to see it
enacted,” and courts in the United States have cited it when
evaluating whether foreign custody orders should be enforced.”

Commonly, transnational disputes involve the “abduction” of a
child by a parent and are governed by a treaty.” The Hague
Convention on the Civil Aspects of International Child Abduction
(“Hague Convention”) provides a remedy for parents whose children
have been removed or retained in breach of their rights of Custody.32
Frequently, litigants in these cases raise the issue of domestic
violence,” particularly because the victims of domestic violence are
most often the abductors in these cases. These abductors contend
that the abduction occurred as part of an effort to escape from
domestic violence and, therefore, that the domestic violence should
excuse their actions.”

Each of these three threads influences and reinforces the others,
and the effects of the symbiosis is seen both in the United States and

28. The Hague Convention on Jurisdiction, Applicable Law, Recognition,
Enforcement and Cooperation in Respect of Parental Responsibility and Measures
for the Protection of Children, Oct. 19, 1996, art. 23(d), 35 I.L.M. 1391 [hereinafter
Hague Convention on Jurisdiction].

29. See Gloria Folger DeHart, The Relationship Between the 1980 Child Abduction
Convention and the 1996 Protection Convention, 33 N.Y.U. J. INT'L L. & PoL. 83, 100
(2000) (stating “unequivocal[ly]” that the United States should ratify the
Convention on Jurisdiction). Ms. DeHart is the Attorney Adviser (International) in
the Office of the Assistant Legal Adviser for Private International Law at the State
Department.

30. See Ivaldi, 685 A.2d at 1327.

31. In much of Europe, the enforcement of a child custody decree is also
governed by treaty. See European Convention on Recognition and Enforcement of
Decisions Concerning Custody of Children and on Restoration of Custody of
Children, opened for signature May 20, 1980, Europ. T.S. No. 105. The Convention on
Jurisdiction, supra note 28, is currently in force in six countries. See HAGUE CONF. ON
PRIVATE INT'L L., FULL STATUS REPORT CONVENTION #34 (Mar. 16, 2003), available at
http://www.hcch.net/e/status/stat34e.html.

32. Convention on the Civil Aspects of International Child Abduction, opened for
signature Oct. 25, 1980, T.I.A.S. No. 11670, 1343 U.N.T.S. 89 (entered into force Dec.
1, 1983) [hereinafter Hague Convention on Child Abduction].

33. See Merle H. Weiner, Navigating the Road Between Uniformity and Progress: The
Need for Purposive Analysis of the Hague Convention on the Civil Aspects of International
Child Abduction, 33 COLUM. HUM. RTs. L. REv. 275, 277 (2002) [hereinafter Weiner,
Navigating the Road]| (observing that “seven of the nine cases decided by the United
States courts of appeal between July 2000 and January 2001 involved an abductor
who alleged that she was a victim of domestic violence”).

34. See generally Merle H. Weiner, International Child Abduction and the Escape from
Domestic Violence, 69 FORDHAM L. REv. 593 (2000) [hereinafter Weiner, International
Child Abduction].
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abroad. Public international law influences both domestic and
transnational child custody litigation® as well as legislative efforts on
the national and transnational level that affect battered women and
their children.” Similarly, transnational child custody litigation
impacts domestic custody litigation37 and shapes the development of

35. See, e.g., Batista v. Batista, No. FA 92 0059661, 1992 WL 156171, at *7 (Conn.
Super. Ct. June 18, 1992) (refusing to modify a Spanish custody order because such
modification would be contrary to the UCCJA, but awarding temporary custody of a
fifteen year old to the father and ordering him to make the child available at a
Spanish modification hearing because Spain, a signatory to the U.N. Convention on
the Rights of the Child, would be obligated to hear a child’s claim pursuant to article
12 of that Convention). Cf. Beharry v. Reno, 183 F. Supp. 584, 600, 602, 604
(E.D.N.Y. 2002) (citing international law, and particularly the Convention on the
Rights of the Child and its status as customary international law, as the basis for
reinterpreting Immigration and Naturalization Act (“INA”) provision). See also
Constant A. v. Paul C.A., 496 A.2d 1 (Pa. Super. Ct. 1985) (concluding that a parent’s
homosexuality is relevant to a custody contest and citing the U.N. Charter for the
proposition that the right to marry is a fundamental right and that the right to
privacy applies unequally to homosexual and heterosexual couples); Montgomery
County Dep’t Soc. Servs. v. Sanders, 381 A.2d 1154, 1156 (Md. Ct. Spec. App. 1978)
(affirming the return of a child battered by his father to his biological mother over
the objection of the foster parents and citing the U.N. Declaration on the Rights of
the ’%hild for the proposition that “ (m)ankind owes to a child the best it has to
give”).

36. See William Duncan, Hague Conference on Private International Law,
Consultation Paper on Transfrontier Access/Contact, 1 5 (2001) (citing Preliminary
Report on Transfrontier Access/Contact and the Hague Convention of 25 Oct. 1980
on the Civil Aspects of International Child Abduction, Prel. Doc. No. 4 of March
2001 (AnnexI), 9 62) (“ [I]t is important, in considering what improvements may be
achieved by the Hague Conference, to bear in mind the important work being
carried out by other international and regional organizations, such as the
Organization of American States, Council of Europe and the European Union. The
objective should be to avoid conflict and any unnecessary duplication.”); Elisa Pérez-
Vera, Explanatory Report, in Hague Conference on Private International Law, III
Actes et documents de la Quatorzieme Session, Oct. 6-25, 1980, I 24 (citing as
authority for the Hague Convention’s philosophy, as reflected in its preamble,
Recommendation 874 (1979) of the Parliamentary Assembly of the Council of
Europe, which states that “ children must no longer be regarded as parents’ property,
but must be recognized as individuals with their own rights and needs”). The effect
of public international law is seen at the national level as well. See Barbara Bennett
Woodhouse, The Constitutionalization of Children’s Rights: Incorporating Emerging Human
Rights into Constitutional Doctrine, 2 U. PA. J. CONST. L. 1, 37 (1999) (noting that the
extensive protection afforded to children by the South Africa Constitution, including
the right to protection from abuse, was influenced by the U.N. Convention on Rights
of the Child); see also Copelon, Violence Against Women, supra note 18, at 117
(describing how nine Latin American countries passed laws against domestic
violence since approval of the Convention of Belém do Para). Cf. Jordan ]. Paust,
Human Rights Purposes of the Violence Against Women Act and International Law’s
Enhancement of Congressional Power, 22 Hous. ]J. INT’L L. 209, 216-21 (2000)
(explaining how the Violence Against Women Act can be constitutionally justified as
a necessary and proper supplement to Congress’ treaty-making power).

37. See In re Marriage of Condon, 73 Cal. Rptr. 2d 33, 51 (Cal. Ct. App. 1998)
(assessing the conditions on which transnational relocation should be permitted
given that the Hague Convention on Child Abduction only protects a custodial
parent from unlawful retention for one year); In re Marriage of Jeffers, 992 P.2d 686,
689-90 (Colo. Ct. App. 1999) (noting that prior to enforcing a Greek custody order
and turning over the children, a Colorado court must decide if the children were to
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public international instruments.® In addition, the domestic law of
nations influences the content of international law” and the
resolution of transnational custody disputes.”

Just as legal doctrine is affected as ideas and concepts from each of
the strands influence the others, so too is individuals’

be returned pursuant to the Hague Convention on Child Abduction); Pefaur v.
Pefaur, 617 So. 2d 426, 427 (Fla. Dist. Ct. App. 1993) (refusing to review a non-final
order under the UCCJA, and deferring jurisdiction to Argentina, noting that
Argentina is a signatory to the Hague Convention and that the Hague Convention
states that the children’s best interests are “ ‘of paramount importance’” in custody
disputes). One of the major issues percolating below the surface is whether a
successful defense to the Hague Convention on Child Abduction provides a reason
under the UCCJA or UCCJEA not to enforce a foreign decree. I have found no cases
addressing this issue. However, the UCCJEA states in section 105 that “A court of
this State need not apply this [Act] if the child custody law of a foreign country
violates fundamental principles of human rights.” The commentary notes how “the
same concept is found in the Section 20 of the Hague Convention on the Civil
Aspects of International Child Abduction.”

38. Convention on the Rights of the Child, supra note 20, at art. 11(1) (“1. States
Parties shall take measures to combat the illicit transfer and non-return of children
abroad. 2. To this end, States Parties shall promote the conclusion of bilateral or
multilateral agreements or accession to existing agreements.”). There was recently a
suggestion by at least one State Party that the U.N. Committee on the Rights of the
Child monitor the 1980 Hague Convention. See Checklist of Issues Raised and
Recommendations Made in Response to the Questionnaire Concerning the Practical
Operation of the Hague Convention of 25 Oct. 1980 on the Civil Aspects of
International Child Abduction, Prelim. Doc. No. 5 of March 2001 (Mar. 2001), at 14.
The U.N. Special Session on Children, held May 8-10, 2002, was a meeting of the
U.N. General Assembly that focused on children. A resolution, entitled A World Fit
for Children, contains the following language: “Address cases of international
kidnapping of children by one of the parents.” G.A. Res. S-27/2, UN. GAOR, 27th
Special Sess., Agenda Items 8 and 9, at II1.B.3, U.N. Doc. A/Res/S-27/2 (2002). It
contains language that states: “[D]omestic violence and sexual violence against
women and children remain serious problems.” Id. See also Ignaccolo-Zenide v.
Romania, No. 31679/96 (Eur. Ct. H. R. 2000) (finding a violation of article 8’s right
to respect for family life when Romania failed to uphold its obligations under the
Hague Convention on Child Abduction to ensure the applicant’s rights were
respected, but instead allowed the father to evade enforcement of a French custody
and access judgment and to manipulate the Romanian system to his advantage),
available at http://www.ehcr.coe.int/eng.

39. See INT’L CT. OF JUSTICE, ARTICLE 38, STATUTE OF THE INTERNATIONAL COURT OF
JUSTICE (June 26, 1945), 59 Stat. 1055, T.S. No. 993, available at http://www.icj-
cig.org/icjwww/ibasicdocuments/ibasictext/ibasicstatute.htm#toc.

40. In cases decided pursuant to the Hague Convention on Child Abduction,
courts frequently examine whether domestic law can protect a victim of domestic
violence and her children if the children are ordered to return. See, e.g., Blondin v.
Dubois, 189 F.3d 240 (2d Cir. 1999) (“ Blondin IT"); Walsh v. Walsh, 221 F.3d 204 (1st
Cir. 2000); Tsarbopoulos v. Tsarbopoulos, 176 F. Supp. 2d 1045, 1061 (E.D. Wash.
2001) (granting article 13(b) defense and noting that there was “no evidence that
there are governmental benefit programs which would supply financial or other
support for [a mother] who has been subject to spousal abuse”). In addition, article
20 of the Hague Convention on Child Abduction provides a defense to a petition for
child abduction. It states: “ The return of the child under the provision of Article 12
may be refused if this would not be permitted by the fundamental principles of the
requested State relating to the protection of human rights and fundamental
freedoms.” Hague Convention on Child Abduction, supra note 32, at art. 20.
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conceptualization of domestic violence and the related legal issues.
For example, after Rhonda Copelon explained how domestic
violence constitutes torture in international human rights law,41 the
term torture started appearing with more frequency in advocates’
descriptions of domestic violence domestically.”  After Martha
Mahoney popularized the term “separation assault,”® the concept
started showing up in advocates’ work on transnational litigation"
and in foreign nations’ law reform efforts.”” After Lenore Walker
coined the phrase “battered woman syndrome,”” the concept
appeared throughout the world in documents and cases addressing
domestic violence."

41. See generally Copelon, Recognizing the Egregious, supra note 19. See also Copelon,
Violence Against Women, supra note 18, at 120 (noting that the purpose of equating
domestic violence with torture was not to secure equal punishment, but rather to
achieve “a massive public health and human rights public education campaign
against it, as well as attention to its root causes” )

42. Before Rhonda Copelon’s article, Violence Against Women, supra note 18, the
word “torture” was only used twice in cases involving “domestic violence” or
“domestic abuse.” See North Carolina v. Syriani, 428 S.E.2d 118, 142 (N.C. 1993);
Sielski v. Sielski, 604 A.2d 206, 210 (N.]. Super. Ct. Ch. Div. 1992). After her article,
the characterization was used nine times in eight years. While none of the courts cite
Copelon’s article, the correlation between the publication of her article and the
term’s use suggests that domestic legal actors may have been influenced by her work.
See Washington v. Domke, No. 18987-2-III, 2002 WL 191647 at *6 (Wash. Ct. App.
Feb. 05, 2002); North Carolina v. Anthony, 555 S.E.2d 557, 597 (N.C. 2001); In re
Destiny Q., 2001 WL 1678984, at *25 (Conn. Super. Ct., Dec. 10, 2001); In re Dyer, 20
P.3d 907 (Wash. 2001); Ali v. Reno, 237 F.3d 591, 596 (6th Cir. 2001); New Jersey v.
Timmendequas, 737 A.2d 55, 73 (N.]. 1999); New York v. Koertge, 701 N.Y.S.2d 588,
596 (N.Y. Sup. Ct. Nassau County 1998); Corrente v. Corrente, 657 A.2d 440, 442
(N.J. Super. 1995); Peranio v. Peranio, 654 A.2d 495, 498 (N.]. Super. App. Div.
1995). Only one of these nine cases cited one of the two cases that predated
Copelon’s article. See North Carolina v. Anthony, 555 S.E.2d 557, 597 (N.C. 2001)
(citing North Carolina v. Syriani, 428 S.E.2d 118, 142 (N.C. 1993)).

43. Martha R. Mahoney, Legal Images of Battered Women: Redefining the Issue of
Separation, 90 MICH. L. REv. 1, 6 (1991). See, e.g., U.S. DEP'T OF JUSTICE, NAT'L INST.
OF JUSTICE, ANNUAL REPORT TO CONGRESS, DOMESTIC VIOLENCE, STALKING, AND
ANTISTALKING LEGISLATION intro. (1996), available at http://www.ojp.usdoj.gov/
ocpa/94Guides/DomViol/intro.htm.

44. See Weiner, International Child Abduction, supra note 34, at 636 n.231; Michelle
J. Anderson, Note, A License to Abuse: The Impact of Conditional Status on Female
Immigrants, 102 YALE L.]. 1401, 1401 n.2 (1993).

45. See, e.g., STATE OF QUEENSLAND, THE ABORIGINAL AND TORRES STRAIT ISLANDER
WOMEN’S TASK FORCE ON VIOLENCE REPORT (1999), available at http://www.
gldwoman.qld.gov.au/publications/ atsiviolence.pdf; NEW ZEALAND LAW COMM., SOME
CRIMINAL DEFENSES WITH PARTICULAR REFERENCE TO BATTERED DEFENDANTS, 36 Report
No. 73 (May 2001), available at http://www.lawcom.govt.NZ/Documents/
Publications/R73bat.

46. See generally LENORE WALKER, THE BATTERED WOMAN SYNDROME (1984)
(providing an overview of battered woman syndrome, the psycho-social
characteristics of batterers, battered women and nonbatterers, and behavioral
descriptions of violence).

47. See, e.g., Kevin Dawkins & Margaret Briggs, Criminal Law, 3 N.Z. L. REv. 317,
331, 337, 345-46 (2001) (analyzing battered women's syndrome’s usefulness to issues
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Describing the three strands as merely parts of a general dialogue
helps us remember that the strength of any one strand depends, in
part, upon the strength of the others, and that each particular thread
deserves attention. The interrelationship between the three threads
suggests that improving the response to domestic violence in one
arena has collateral consequences that sometimes go unrecognized.
The opposite is true as well. If the response to domestic violence in
an area is weakened, the response to domestic violence in the other
areas may be injured as well.

This Article explores the benefits and challenges that private
transnational litigation poses for feminists committed to keeping
women safe and to ending domestic violence, and specifically it
focuses on litigation pursuant to the Hague Convention on the Civil
Aspects of International Child Abduction (“Hague Convention”).
Arguably, this thread has received the least attention from domestic
violence scholars. Yet, transnational litigation is different enough
from domestic litigation and from public international law efforts
that it deserves its own consideration. Much of the potential and
many of the challenges of domestic violence advocacy identified by
Professor Schneider in her excellent book, Battered Women and
Feminist Lawmaking,” also apply to transnational litigation; although,
in the context of transnational litigation these benefits and
challenges take on a slightly different form. Shedding more light on
this third strand may help channel additional efforts into this area,
thereby strengthening the overall position of battered women with
children in the law.

II. BACKGROUND TO HAGUE CONVENTION CASES

The Hague Convention on the Civil Aspects of International Child
Abduction governs all civil cases of international child abduction so
long as both countries are parties to the Convention. It was
completed by the Hague Conference on Private International Law in

of justification and excuse in New Zealand criminal law); Juliet Behrens & Kim Bolas,
Violence and the Family Court: Cross-vested Claims for Compensation, 11 AUSTL. J. FAM. L.
164, 167 n.20 (1997{ (describing the history of the term “cycle of violence” and
noting it was first found in Lenore Walker’s The Battered Woman Syndrome); The
Queen v. Osland, 1997 VIC LEXIS 324 (S.C. Vic. 1997) (holding battered woman
syndrome evidence was admissible on self-defense claim); R. v. La Vallee, [1990] 1
S.C.R. 852, 872, 889 (permitting expert testimony on battered woman syndrome in a
murder trial); R v. Hobson, 43 B.M.L.R. 181 (Eng. C.A. 1997) (allowing retrial after
battered woman's syndrome was included in the British classification of mental
diseases).

48. SCHNEIDER, supra note 1.
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October 1980,” and is presently in force in more than seventy
countries,” including the United States.” The Convention seeks “to
secure the prompt return of children wrongfully removed to or
retained in any Contracting State” and also “to ensure that rights of
custody and of access under the law of one Contracting State are
effectively respected in the other Contracting States.”

49. See generally Elisa Pérez-Vera, Report of the Special Commission, Prelim. Doc. No.
6, May 1980, in Hague Conference on Private International Law, III Actes et
documents de law Quatorziene Session, October 6-25, 1980, § 11 [hereinafter Pérez-
Vera, Special Commission Report].

50. As of April 2002, the Convention had been ratified or acceded to by
Argentina, Australia, Austria, Bahamas, Belarus, Belgium, Belize, Bosnia and
Herzegovina, Brazil, Burkina Faso, Canada, Chile, China (Hong Kong Special
Administrative Region only), China (Macau Special Administrative Region only),
Columbia, Costa Rica, Croatia, Cyprus, Czech Republic, Denmark, Ecuador, El
Salvador, Estonia, Fiji, Finland, France, Georgia, Germany, Greece, Guatemala,
Honduras, Hungary, Iceland, Ireland, Israel, Italy, Latvia, Lithuania, Luxembourg,
the former Yugoslavia Republic of Macedonia, Malta, Mauritius, Mexico, Moldova,
Monaco, Netherlands, New Zealand, Nicaragua, Norway, Panama, Paraguay, Peru,
Poland, Portugal, Romania, Slovakia, Slovenia, South Africa, Spain, Sri Lanka, St.
Kitts and Nevis, Sweden, Switzerland, Thailand, Trinidad and Tobago,
Turkmenistan, Turkey, the United Kingdom, the United States, Uruguay,
Uzbekistan, Venezuela, Yugoslavia, and Zimbabwe. See HAGUE CONF. ON PRIVATE
INT'L L., FULL STATUS REPORT CONVENTION # 28 (last visited Jan. 18, 2003), available at
http://www.hcch.net/e/status/stat28e.html.

51. The United States became a signatory of the Convention on December 23,
1981. See Hearing Before the Subcomm. on Juvenile Justice of the Senate Comm. on the
Judiciary, 98th Cong. 40 (1983) [hereinafter Parental Kidnapping Hearing] (statement
of James G. Hergen, Assistant Legal Adviser for Consular Affairs, Office of the Legal
Adviser, U.S. Department of State). The Convention was transmitted to the Senate
on October 30, 1985. See Letter of Transmittal, Hague Convention on the Civil
Aspects of International Child Abduction, S. Treaty Doc. No. 99-11, at 1 (1985).
There was strong support for the Convention throughout the country. See Parental
Kidnapping Hearing, supra, at 53 (statement of James G. Hergen) (commenting that
“the American Bar Association, state and federal authorities, the academic
community and parents’ groups, among others, have shown strong support for the
Convention”). The Senate unanimously ratified it on October 9, 1986 with several
reservations. See 132 CONG. REC. S29,885 (daily ed. Oct. 9, 1986) (noting a vote of
ninety-eight senators in favor, none against, and two not voting). The reservations,
explicitly permitted by the Convention, relate to a required English translation of all
documents sent to the United States Central Authority (pursuant to arts. 24 and 42),
and the refusal to assume costs or expenses in connection with legal counsel or court
proceedings related to return of children except as a legal aid program may cover
those expenses (pursuant to arts. 26 and 42). See id. For a general history of the
United States’ response to the Hague Convention, see Peter H. Pfund, The Hague
Convention on International Child Abduction, the International Child Abduction Remedies
Act, and the Need for Availability of Counsel for All Petitioners, 24 FaM. L.Q. 35, 35-38
(1990) [hereinafter Pfund, Availability of Counsel] (noting the United States’
enactment of the International Child Abduction Remedies Act of 1988 (“ICARA”),
signed by the President in 1988). See also International Child Abduction Remedies
Act, Pub. L. No. 100-300, 102 Stat. 437 (1988) (codified as amended at 42 U.S.C. §§
11601-11610). The United States deposited its instrument of ratification at the
Hague on that same day. Pfund, Availability of Counsel, supra, at 38. The Convention
went into force in the United States on July 1, 1988. Exec. Order No. 12,648, 53 Fed.
Reg. 30637B (Aug. 15, 1988).

52. Hague Convention on Child Abduction, supra note 32, at art. 1.
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A person invoking the Hague Convention typically seeks the
“remedy of return.”” The remedy returns a child to his or her
habitual residence, and is meant to reestablish the factual status quo
as it existed prior to the abduction.” The remedy applies solely to a
wrongful removal or retention of a child, and requires that the left-
behind parent had “rights of custody.”” Rights of access, in contrast,
are vindicated in the State to which a child has been abducted.”
Contracting States cannot decide the merits of a custody dispute until
a petition for the child’s return has been denied.”

53. Id. at arts. 1(a), 12.

54. See Hague Convention on the Civil Aspects of International Child Abduction,
S. Exec. Rep. No. 99-24, at 15-16 (1986) (citing U.S. Department of State’s legal
analysis of the Convention). The Convention states:

In contrast to the restoration of the legal status quo ante brought about by
the application of the UCCJA, the PKPA, and the Strasbourg Convention
[Council of Europe’s Convention on the Recognition and Enforcement of
Decisions Relating to the Custody of Children, adopted in Strasbourg,
France in November 1979], the Hague Convention seeks restoration of the
factual status quo ante and is not contingent on the existence of a custody
decree. The Convention is premised upon the notion that the child should
be promptly restored to his or her country of habitual residence so that a
court there can examine the merits of the custody dispute and award custody
in the child’s best interests.

Id.; see also id. at 28 (calling the right of return the “ core of the Convention”); see also
International Child Abduction Act: Hearings on H.R. 2673 and H.R. 3971 before the
Subcomm. on Admin. L. and Governmental Relations of the House Comm. on the Judiciary,
100th Cong. 58 (1988) (statement of Patricia M. Hoff, Co-chairman, Child Custody
Comm. of the Family Law Section, ABA) (“The Convention’s chief objective is
expeditiously to restore the factual situation that existed prior to the child’s wrongful
removal or retention.”); 134 Cong. Rec. H1176 (daily ed. Mar. 28, 1988) (statement
of Rep. Cardin); President Reagan'’s Letter of Transmittal, Hague Convention on the
Civil Aspects of International Child Abduction, S. Treaty Doc. No. 99-11, at 1 (1985)
(“The Convention’s approach to the problem of international child abduction is a
simple one. The Convention is designed promptly to restore the factual situation
that existed prior to a child’s removal or retention.”); Adair Dyer, The Hague Child
Abduction Convention— Past, Present and Future, in ABA CENTER ON CHILDREN AND THE
LAw, NORTH AMERICAN SYMPOSIUM ON INTERNATIONAL CHILD ABDUCTION: HOw TO
HANDLE INTERNATIONAL CHILD ABDUCTION CASES 17 (Sept. 30-Oct. 1, 1993) (“Since
an order for the return of the child is not a determination on the merits of any
custody issue . . . the parent who removed the child still may contest custody on the
merits in the courts of the child’s habitual residence. The order simply restores the
status quo as it existed before the child’s removal or retention.”); Freidrich v.
Freidrich, 983 F.2d 1396, 1400 (6th Cir. 1992) (asserting that preserving the status
quo is a “ primary purpose of the Convention”).

55. See Hague Convention on Child Abduction, supra note 32, at arts. 3 & 8.

56. Id. at art. 21. See, e.g., Viragh v. Goldes, 612 N.E.2d 241 (Mass. 1993)
(rejecting petition for return of the child to Hungary since his father only had rights
of access, but making effective his rights of access in the United States); Bromley v.
Bromley, 30 F. Supp. 2d 857 (E.D. Pa. 1998) (holding that the federal district court
has no authority to enforce rights of access since the remedy is not right of return).
This distinction has not always been appreciated by courts in this country. See, e.g.,
Harliwich v. Harliwich, 1998 WL 867328 (Conn. Super. Ct. Dec. 3, 1998) (granting
remedy of return even though father only had rights of access).

57. Hague Convention on Child Abduction, supra note 32, at art. 16.
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The remedy of return requires a petitioner to establish that there
was a “wrongful removal or retention” of the child from the child’s
“habitual residence,” and that the habitual residence was a
Contracting State at the time of abduction.” Article 3 of the
Convention defines the removal or retention as “wrongful” when it
occurred “in breach of rights of custody,” and when “those rights
were actually exercised.” *

Several defenses exist to the remedy of return. Article 12 contains
the “well-settled exception,” which permits a court to deny a petition
for the return of a child if one year has elapsed since the wrongful
removal or retention and the child is now settled in the new
environment.” Article 13(a) permits a court to deny a petition if the
person seeking the child’s return “was not actually exercising the
custody rights at the time of removal or retention,”” or “had
consented to or subsequently acquiesced in the removal or
retention.”” Article 13(b) provides that the court need not return
the child if there is “a grave risk” and that the “return would expose
the child to physical or psychological harm or otherwise place the
child in an intolerable situation.”® An unnumbered portion of
article 13 allows a petition to be denied if the child objects to being
returned and is of an age and maturity so that the child’s views
matter.” Finally, article 20 permits a court to refuse to return a child
when required by “the fundamental principles of the requested State
relating to the protection of human rights and fundamental
freedoms.”®

As I have written elsewhere, the Hague Convention was drafted
based upon the prediction that a non-custodial father, or a father

58. Id. atart. 4.
59. Id. atart. 3. Article 3 states that a removal or retention is wrongful when:

a) it is in breach of rights of custody attributed to a person, an institution or
other body, either jointly or alone, under the law of the State in which the
child was habitually resident immediately before the removal or retention;
and

b) at the time of removal or retention those rights were actually exercised,
either jointly or alone, or would have been so exercised but for the removal
or retention.
1d.

60. Id. atart. 12.

61. Id. atart. 13(a).

62. Id.

63. Id. atart. 13(b).

64. Id. at art. 13.

65. Id. at art. 20.
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who was unlikely to win custody, would typically be the abductor.”
The Convention’s “remedy of return” was supposed to quickly return
abducted children to their habitual residences, and usually their
primary caretakers.” In addition, the “remedy of return” was
supposed to discourage abductions and locate the custody contest in
the forum where most of the relevant evidence existed.

As it turns out, the drafters’ vision of a typical abduction has
proven incorrect. Published figures indicate that seventy percent of
the abductors are now mothers,” typically the child’s primary
caretaker. Often these mothers are victims of domestic violence, and
they are fleeing transnationally with their children in order to escape
the domestic violence. Seven of the nine cases that reached the
United States Courts of Appeals between July 2000 and January 2001,
for example, involved an abductor alleging that she was a victim of
domestic violence.”

66. See Weiner, International Child Abduction, supra note 34; see also Pérez-Vera,
Special Commission Report, supra note 49, 4 11 (“[T]he situations envisaged are
those which derive from the use of force to establish artificial jurisdictional links on
an international level, with a view to obtaining custody of a child.”).

67. The preamble to the Convention is short and states that the Convention
exists because the members were “ [f]irmly convinced that the interests of children
are of paramount importance in matters relating to their custody,” and that the
members desired “to protect children internationally from the harmful effects of
their wrongful removal or retention and to establish procedures to ensure their
prompt return to the State of their habitual residence, as well as to secure protection
for rights of access.” Hague Convention on Child Abduction, supra note 32, at pmbl.

68. See Nigel Lowe et al., A Statistical Analysis of Applications Made in 1999 under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction,
Preliminary Doc. No. 3 of March 2001 for the Attention of the Special Commission
of March 2001, 8 (2001) [hereinafter Lowe, Statistical Analysis] .

69. See, e.g., Diorinous v. Mezitis, 237 F.3d 133, 136 (2d Cir. 2001) (noting that
the mother, here a petitioner, although previously a respondent, had obtained from
the New York Family Court a temporary protective order prohibiting her husband
from harassing her); Blondin v. Dubois, 238 F.3d 153, 156 (2d Cir. 2001) (*Dubois
claims that Blondin abused her and their children throughout the time they lived
together.”); In re Tsarbopoulos, 2000 WL 1721800, *2 (9th Cir. Nov. 17, 2000) (“She
alleged that she and the children had suffered abuse.”); Whallon v. Lynn, 230 F.3d
450, 460 (1st Cir. 2000) (“The district court found that the alleged instances of
verbal abuse of Lynn and her older daughter Leah, and of physical abuse of Lynn,
while regrettable, neither were directed at Micheli nor rose to the level of the
conduct of the petitioner father in Walsh.”); Croll v. Croll, 229 F.3d 133, 135 (2d Cir.
2000) (indicating that Mrs. Croll filed an action in April 1999 seeking an order of
protection); Walsh v. Walsh, 221 F.3d 204, 209 (1st Cir. 2000) (“The events of the
following five years evidence John's violent behavior toward his wife and others.”);
Kanth v. Kanth, 232 F.3d 901 (10th Cir. 2000).

Commentators, myself included, probably underestimate the domestic violence at
issue in these cases. Domestic violence may escape notice, either because it is not
mentioned or emphasized by a court, or raised by either party. For instance, the
district court in Kanth only described the relationship as “ deeply troubled.” Kanth v.
Kanth, 79 F. Supp. 2d 1317, 1320 (D. Utah 1999). Yet according to the Affidavit of
Cory Leigh Kanth, filed in the district court, there was real and serious violence in
the relationship. For example, according to Ms. Kanth's affidavit, Mr. Kanth was
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[ have previously argued that the Hague Convention often operates
unjustly when the abductor is a domestic violence victim.” While the
remedy of return works well when the abductor is a non-custodial
father, the remedy of return is inappropriate when the abductor is
the primary caretaker and is seeking to protect herself and her
children from the other parent’s violence.” The Convention has no
“domestic violence defense” for these abductors, and courts are
often inhospitable to domestic violence victims’ efforts to employ the
existing defenses.” Even when courts are receptive to domestic
violence victims' arguments, the courts’ opinions are sometimes
written in a way that limits the decisions’ usefulness for other
victims.” The opinions’ flaws include disregarding sister signatories’
case law, departing unnecessarily from the prevailing approach,
and/or justifiably departing from a uniform interpretation but failing
to explain the departure in terms of the object and purpose of the
treaty.”

Much substantive work needs to be done in Hague cases to make
the Hague Convention less devastating for domestic violence victims
who flee with their children to escape domestic violence. The high
number of these cases that involve domestic violence allegations
means that lawyers representing battered women will have the
opportunity and the need to improve the Hague Convention’s
application. The work that beckons offers a variety of benefits and
challenges. [ start by focusing on the enormous potential these cases
offer to feminists concerned about domestic violence here and
abroad. As Professor Judith Resnik has said, “[G]lobalism offers a
contested political space, an interesting, additional place of potential
power, of shifting categories and of new organizations.”” This

extremely controlling. In one instance, “he repeatedly threatened to ‘kick my teeth
in’ if I bathed the girls when he forbade me.” Aff. of Cory Leigh Kanth, Aug. 18,
1999, Kanth v. Kanth, Case No. 2: 99 CV 532 C, § 47 (Judge Tena Campbell). On
one occasion he threw her out of their apartment in her pajamas on a cold winter
morning and refused to let her back inside. Id. On other occasions, he controlled
her ability to leave the house, to handle money, and to access the family’s passports.
Id. §§ 47-49, 52.

70. See Weiner, International Child Abduction, supra note 34. My International Child
Abduction article sought to “detect[] the silences,” and show how the Hague
Convention deems domestic violence relatively “irrelevant or of little significance.”
See Hilary Charlesworth, Symposium on Method in International Law: Feminist Methods in
International Law, 93 A.J.I.L. 379, 380-81 (1999).

71. See Weiner, International Child Abduction, supra note 34.

72. Id. at 654-61, 662-67, 669-71, 673-74.

73. Weiner, Navigating the Road, supra note 33.

74. Id.

75. Judith Resnik, Categorical Federalism: Jurisdiction, Gender and the Globe, 111 YALE
L.J. 619, 679 (2001).
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optimism is later tempered, although not altogether squashed, by the
suggested difficulties of this work.

ITII. THE POTENTIAL OF TRANSNATIONAL LITIGATION

Hague Convention cases offer numerous benefits for lawyers
dedicated to combating domestic violence. At the most concrete
level, lawyers get to help individual battered women who seek to
maintain custody of their children. Each case, however, also
potentially has a much broader societal—and even global— impact.
In the particular country to which the child is to be returned, these
cases help enforce public international norms related to domestic
violence. In addition, the information about domestic violence
contained in judicial opinions may spread around the world,
increasing further a decision’s importance. In fact, the impact can be
enormous as the international cross-fertilization of ideas then
penetrates different types of legal disputes within countries.

A. Helping Particular Women

Private international law affects people’s lives in an immediate and
tangible way. In this respect, Hague Convention litigation is like
domestic custody litigation and unlike public international law. As
Professor Schneider notes, a certain frustration has been expressed
about “the lack of concrete results of women'’s international human
rights advocacy.”” This criticism seems especially apt at home, where
the United States has not become a party to the U.N. Convention on
the Elimination of All Forms of Discrimination against Women or the
U.N. Convention on the Rights of the Child. Even when the United
States has ratified an international treaty, such as the International
Covenant on Civil and Political Rights, the United States submits such
extensive reservations, understandings, and declarations that the
treaties are rendered virtually meaningless for the United States.”

76. SCHNEIDER, supra note 1, at 54 (citing “widespread criticisms”). See also
Kenneth Roth, The Charade of U.S. Ratification of International Human Rights Treaties, 1
CHL J. INT'L L. 347, 350 (2000). Roth states:

Indeed, one is hard-pressed to identify any U.S. conduct that has changed
because of the governments supposed embrace of international human
rights standards. The only two ratification-induced changes that come to
mind are the government’s establishment and enhancement of criminal and
civil liability in the United States for those responsible for torture and other
severe mistreatment in other countries, as required by the Torture
Convention, and the outlawing of genocide, as required by the Convention
on the Prevention and Punishment of the Crime of Genocide.
Id.

77. Compare Roth, supra note 76, with Jack Goldsmith, Should International Human
Rights Law Trump U.S. Domestic Law?, 1 CHI. J. INT'L L. 327 (2000). In addition,
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In contrast to public international law instruments, the Hague
Convention matters to individual litigants because the United States
is a party to the Hague Convention and the United States’
reservations do not limit the treaty’s substantive provisions.” The
United States has already passed implementing legislation— the
International Child Abduction Remedies Act”— which moots any
concern about “non-self-executing treaties” raised in relation to
public international law instruments. In short, the Hague
Convention is relevant law in the United States and dictates the
results in cases to which it applies.

A substantial number of women and children find their lives
touched by the Hague Convention. There were approximately 1250
Hague cases filed worldwide with Central Authorities in 1999 alone.”
These applications often involve multiple children in a family, and
researchers estimate that over 1800 children were involved.” These
numbers do not reflect Hague Convention cases that go directly to
the courts, cases involving non-contracting countries, or cases that are
resolved through instruments like the UCCJEA. In 1998 in the
United States, there were 241 new incoming Hague Convention cases
and 503 new outgoing cases, with approximately fifty percent of the
outgoing cases involving the Hague Convention.” As mentioned
above, a disproportionate number of abductors in Hague Convention
cases are women who claim to be fleeing from domestic violence.”

Importantly, none of the numbers about court filings and Central
Authority filings capture the real impact of the Hague Convention on
the lives of women and children experiencing domestic violence.

human rights treaties are typically not self-executing, which limits the ability of
individuals to rely on their provisions in U.S. courts.

78. The United States entered two reservations, both permitted by the
Convention. The first reservation was to article 24. Now all documents submitted to
the U.S. Central Authority must be accompanied by an English translation. The
second reservation was to article 26, which would have obligated the United States to
pay legal expenses incurred in connection with efforts to secure a child’s return from
the United States, except as otherwise covered by a legal aid program. See 132 CONG.
REC. S15, 767 (Oct. 9, 1986).

79. See Pub. L. No. 100-300, 102 Stat. 437-42 (codified as amended at 42 U.S.C. §§
11601-11610 (1989)).
80. Lowe, Statistical Analysis, supra note 68, at 5. Most of these are applications

for the return of the child, and not for access to the child. Id. (noting a 83% to 17%
ratio of return to access applications).

81. Id.
82. SuBCcOMM. ON INT'L CHILD ABDUCTION, FEDERAL AGENCY TASK FORCE ON
MISSING AND EXPLOITED CHILDREN AND THE POLICY GROUP ON INTERNATIONAL

PARENTAL KIDNAPPING, A REPORT TO THE ATTORNEY GENERAL ON INTERNATIONAL
PARENTAL KIDNAPP